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of matter, ' ' such as elasticity, friction, etc., or cases of electricity, or 
combinations of some or all of these. And this can now be seen to 
hold as well for transformations of energy from one kind to another, 
viz., heat to motion, electricity to heat or motion, heat to light, etc. 
For the electric "current" is conceived, as we shall find, to be motion, 
and hence may lead to motion in the shape of light, heat, or mechani- 
cal energy; and conversely. In general, no new type of causation 
appears in such processes ; so we may omit the study of transforma- 
tions of energy. Our task is now to ascertain the logical structure 
of the typical events in each of these three fields : that of Mechanics, 
of "Properties of Matter," and of Electricity. 

"W. H. Sheldon. 
Dartmouth College. 



RULE VERSUS DISCRETION 

WHEN the conference on Legal and Social Philosophy decided to 
place as the central problem for the next meeting the ques- 
tion of the Province of Rule and Discretion in the Administration of 
Justice, one of our honored colleagues, who had followed the first 
meeting with generous sympathy, expressed grave doubt as to 
whether the question was of sufficient general or philosophic impor- 
tance. The prevailing absorption of philosophy in the problems of 
epistemology makes it probable that this doubt is shared by a great 
many, and makes it incumbent on us to show cause why philosophers 
should busy themselves with this question. It will, however, be suffi- 
cient for the present purpose if the following considerations succeed 
in indicating genuine philosophic problems rather than any adequate 
solution. 

I 

Amidst the diverse attitudes which people take to our courts of 
law, nothing is more usual than the remark of educated people : " If 
our judges would only occasionally forget their legal technicalities 
and rely more often on common sense and justice, we would have less 
reason to be dissatisfied with their work." This remark is based on 
the belief that the end of courts of law is to render justice, and that 
the technical rules are at best only means towards this end and ought 
not, therefore, ever to stand in the way of the end itself. To which 
the lawyer answers, that if the judge is to feel free to disregard a law 
in the interest of what he thinks justice, then the law becomes a dead 
letter and we are given over to the arbitrary sway of caprice, which 
is equivalent to anarchy or tyranny. The classical expression of this 
point of view occurs in Maine's Ancient Law. Commenting on the 
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fact that the Greeks "disembarrassed themselves with astonishing 
facility from cumbrous forms of procedure and needless terms of 
art, and soon ceased to attach any superstitious value to rigid rules 
and prescriptions, ' ' Maine says that it was not for the ultimate ad- 
vantage of mankind that they did so, for "no durable system of juris- 
prudence could be produced in this way. A community which never 
hesitated to relax rules of written law whenever they stood in the 
way of an ideally perfect decision on the facts of particular cases, 
would only, if it bequeathed any body of judicial principles to pos- 
terity, bequeath one consisting of the ideas of right and wrong which 
happened to be prevalent at the time. Such a jurisprudence would 
contain no framework to which the more advanced conceptions of 
subsequent ages could be fitted. It would amount at best to a phi- 
losophy, marked with the imperfections of the civilization under 
which it grew up. ' ' 1 

The attitude of the legalist to a system of law that merely achieves 
justice is similar to the attitude of a properly trained physician to an 
empiric medicine that merely cures people. To be worthy of respect, 
both justice and medicine must work, not empirically from hand to 
mouth, but according to a scientific system of rules. The predominant 
reason for this rationalistic attitude in law is a practical one, the need 
of certainty in human transactions and security against unforeseen 
changes. Justice has been, and is still in several fields, administered 
according to the sense of justice of the judge. But the judge decides 
a controversy only after it has arisen. In entering, however, on any 
transaction that involves reliance on future conditions, people must 
in some measure know beforehand what they may and what they 
may not do. Hence the need of definite rules to govern human trans- 
actions and according to which controversies shall be decided. The 
other advantages of justice administered according to rules or laws, 
viz., that it provides a check against partiality, ignorance, etc., are 
really subordinate to this great desideratum of certainty. 

The non-legal philosopher may be inclined to question the as- 
sumption at the basis of the above view, to wit, that the popular sense 
of justice is more variable and less certain than the popular knowl- 
edge and understanding of the law. But whatever may be said on the 
two sides of this question, it is certain that wherever we meet a non- 
homogeneous population such, e. g., as characterizes our urban life, 
there we find actual differences of moral standard, and laws like 
treaties of peace are necessary to establish uniform standards. 

Legal philosophers, especially those of the English school, make a 
great deal of the need of certainty in matters which are morally in- 

i Maine, ' ' Ancient Law, ' ' Ch. 4. 
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different. The familiar illustration of this is the rule of the road. 2 
It makes no difference whether the rule of the road is to turn to the 
left or to turn to the right. The important thing is that there should 
be a rule so that people may know how to avoid collision. The legal 
or conventional part of justice, Aristotle tells us, "is what originally 
was indifferent, but having been enacted, is no longer so. " 3 The as- 
sertion is also frequently made that " it is often more important that 
a rule should be definite, certain, known, and permanent, than that it 
should be ideally just."* Though this may be somewhat question- 
able from a rigorous ethical point of view, there can be no doubt that 
most people would rather stand a small loss than remain long in a 
condition of doubt as to their rights. 

For these reasons the legalist regards discretion on the part of the 
magistrates as anarchy and the appeal from law to justice as shallow 
and vicious. But now the plot thickens. Having banished the lay- 
man or the empiric, the legalist meets his Nemesis in his own house- 
hold. The requirement of certainty and the effort to eliminate all 
discretion on the part of the magistrate make legal rules rigid, formal, 
and inimical to progress. And when the law (in its effort to keep up 
somewhat with the progress of life) develops, it becomes tremendously 
complex, so that it becomes in practise unworkable and even uncer- 
tain. Hence, legal history shows, if not alternating periods of justice 
according to law and justice without law, at least periodic waves of 
reform during which the sense of justice, natural law, or equity in- 
troduces life and flexibility into the law and makes it adjustable to 
its work. In course of time, however, under the social demand for 
certainty, equity gets hardened and reduced to rigid rules, so that, 
after a while, a new reform wave is necessary. 

It would thus seem that life demands of law two seemingly con- 
tradictory qualities, certainty or fixity and flexibility ; the former is 
needed that human enterprise be not paralyzed by doubt and uncer- 
tainty, and the latter that it be not strangled by the hand of the dead 
past. 

A detailed analysis of the factors which enter into this problem 
and make it so significant to-day is not necessary for our present pur- 
pose. The problem has been treated in a masterly way by Professor 
Pound 5 in a series of articles which leave little to be desired by the 
philosopher who wishes to orient himself in this matter. It may be 

2 Pollock, ' ' Essays in Jurisprudence and Ethics, ' ' page 24. 

3 "Ethics," V., 7. 

* Salmon d, "Jurisprudence" (3d. ed.), page 20. 

s Columbia Law Review, December, 1913, and January and February, 1914, 
and Harvard Law Review, January, 1914. 
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useful, however, to consider here the purely logical aspect of the dia- 
lectic immanent in this field of human endeavor. 

II 

That the dilemma between framing hard and fast rules or else al- 
lowing room for discretion is a real one, can be seen in other fields of 
human endeavor as well as in the law. It is felt by every one who has 
to give orders to a human subordinate. You attempt to guard your- 
self against his mistakes or departures from your settled policy by 
laying down fixed rules. But when your subordinate rigorously fol- 
lows these rules, you are vexed that he does so mechanically without 
using common sense or "judgment." In the ancient and honorable 
art of war the tendency has been to emphasize mechanical obedience. 
Yet military history abundantly shows how initiative on the part of 
subordinate officers or even privates carried the day. A distinguished 
authority in our national game has said that the too-scientific players 
"follow the rules even when the rules are bad — which is worse than 
no rules at all, ' ' and every one recalls the case of the British pickets 
at Balaklava who were so highly trained that the camp was surprised 
before they knew it, when common sense might have saved the day. 

The most general form of this difficulty in the field of practise is 
to be found in the political philosophy of Plato and Aristotle. 6 Shall 
the law or the just man rule ? Plato, as is well known, decides on the 
latter alternative, using the analogy of the physician who, though he 
writes out a prescription, ought to be free to change it when he finds 
that conditions have changed. As a rule, however, he tells us, it is 
better that the law should be obeyed. Aristotle, influenced, perhaps, 
by the polemic motive, decides in favor of government by law rather 
than by men ; but when we consider his admission that laws are fre- 
quently the result of party bias, and his continued insistence that 
equity exercised by magistrates is necessary as a corrective to the 
abstract generality of laws which can not possibly take all circum- 
stances into account, we see that our American publicists are not 
really genuine disciples of the Stagyrite when they deify the one- 
sided dogma about " government by law" as the final revelation of po- 
litical truth for all times to come. In the intellectual realm this diffi- 
culty shows itself in the form of the familiar dilemma between ra- 
tionalism and empiricism. Should we put our faith in rules or in 
concrete cases? In his address before the International Congress of 
Physicists, the great Poincare began, "Experience is the only source 
of truth: it alone can teach us anything new; it alone can give us 
certainty. These are two points which no one can contest. ' ' But on 

6 Plato, "Statesman," pages 293-300; Aristotle, "Politics," II., 8; III., 
11, 15, 16; IV., 4. 
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the next page he tells us that "there are good experiments and poor 
ones," and then, again, that "the physicist can not restrict himself 
to generalizing his experiments, he must correct them." 7 Thus we 
keep on appealing from principle to fact and then back again from 
fact to principle. This is especially noticeable in ethics. How are we 
to settle disagreements as to ethical matters? By appeal to principle! 
But if the principles are questioned, we appeal to particular in- 
stances. 

It is the essence of rationalism — the nai've faith in the adequacy 
of all intellectual distinctions — to declare that certain things can not 
be or certain tasks can not be performed because they involve contra- 
dictions. The history of human thought ought to warn us against 
this easy assumption. All human difficulties are contradictions be- 
fore they are solved. For a man to cross a river and not get wet was 
a patent contradiction before the invention of boats. At any rate, a 
distrust of the classical forms of rationalism leads to a wise scepti- 
cism about sharp antithesis. Certainty and flexibility may be diffi- 
cult qualities to bring together, but they are really not logical contra- 
dictions. In the past we have tried to create certainty exclusively 
through hard and fast rules, and this has admittedly broken down in 
practise. The legalist's dilemma, either a rigid rule without dis- 
cretion on the part of the judge, or else arbitrary caprice, does not, 
however, exhaust all possibilities. If it were true, there would be no 
middle course between absolutism and anarchy. (In the American 
theory of government, "the Law" takes the place of the absolute mon- 
arch or sovereign). As a matter of fact, discretion is not lawless. 
When we praise any one for showing fine discretion on any occasion, 
we certainly do not mean that he has acted in an anarchic manner. 
Discretion, in general, represents more or less instinctive evaluation or 
appreciation of the diverse elements that enter into a complex; and 
such instinctive evaluation must precede conscious rule-making. 8 
Eule thus bears to discretion the relation of limit (in the mathematical 
sense) . It is this which enables us to understand the present tendency 
in American public life to take away administrative duties from courts 
that exercise them according to fixed rules, and transfer them 
to commissions clothed with large discretionary power. Doubtless 
these commissions will, sooner or later, formulate their discretion into 
rules (as did the courts of chancery), but observe that such commis- 
sions have means of studying the effect of their decisions, and of 
modifying their attitude in accordance with the results of enlarged 

7 "Rapports present au Congres International d© Physique," I., pages 
1, 2, 3 (italics mine). 

s That judges must take part in the process of law-making, I have attempted 
to show in my article in the American, Law Beview, March, 1914. 
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experience, while our regular courts can only guess at the social ef- 
fects of the rules which they work out, and have no guide except re- 
liance on a priori maxims. That there is really nothing to prevent 
our courts from likewise introducing statistical and scientific ma- 
terial to guide them in their work is shown by the organization of 
the municipal courts of Chicago. 

In European countries the emancipation from legalistic rational- 
ism has taken the form of a revolt from the ancient dogma that a 
judge can decide controversies growing out of modern conditions by 
finding the will of a legislator who could not possibly have foreseen 
the complicated changes which time has brought about. This school 
of Freie Bechtsfindung (libre recherche scientifique) insists, however, 
that they are not contending for a lawless jurisprudence. On the 
contrary, by judges availing themselves of the material offered by the 
social sciences, the interests of social security will be all the better pro- 
tected. 9 

In the legalist's references to discretion we always find a sharp 
antithesis between rules of reason and arbitrary will. It is easy to 
dismiss all this as based on an antiquated faculty psychology, but such 
verbal refutations, though popular, are not very illuminating. 

What is reason? 

When the defenders of the classical theory of law tell us that law 
is reason, they mean that law is deduced from legal first principles 
which are as eternal, self-evident, and binding as the axioms of 
Euclid. 10 Hence the consistent adherents of this view, like Wolfe, do 
not hesitate to deduce the most detailed regulations of life, table man- 
ners, etc., from natural law. 

Against this view we have, besides the refutation of the self-evi- 
dent character of Euclid's axioms and consequent distrust of self- 
evident propositions generally, a whole mass of evidence that the self- 
evident principles to which legal philosophers have appealed are 
vague, frequently in contradiction with other equally self-evident 
principles, and always really dependent on a fundamental choice or 
preference. Principles like "equality before the law" are clear only 
so long as we do not apply them to actual problems where all sorts of 
distinctions between people have to be made; the "right of each man 
to what he produces" comes into flat contradiction, in the case of in- 
valids, etc., with the equally self-evident "right to life." Even the 
supposedly definite principle that "the whole is always greater than 
the part" becomes somewhat vague when applied to moral issues by 

9 See Geny, "Me'thode d 'Interpretation " ; Ehrlich, "Freie Bechtsfindung 
und freie Bechtswissenschif t, ' ' and the various works of Stampe. 

10 This is explicitly stated by the leading Catholic social philosopher of to- 
day, Cathrein; see his "Socialism," page 126. 
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such a clear thinker as St. Thomas, when, e. g., he says, ' ' as the part 
and the whole are in a certain sense identical, the part may in a cer- 
tain sense claim what belongs to the whole. ' ' " 

As a matter of fact, when people approve a proposal as reasonable 
or condemn it as unreasonable, they mean in the first case either (1) 
that the proposal agrees with their own usual assumptions, (2) that 
the proposal forms an intellectually coherent or consistent body, and 
(3) that ulterior as opposed to immediate interests are safeguarded 
by it. A system of justice according to law (which involves trained 
jurists) is eminently reasonable in all these three senses; i. e., it is 
(1) conservative, (2) emphasizes coherency, system, or, if you please, 
intellectual symmetry, and (3) safeguards fundamental interests. 

Those, however, who insist that reason or logic does not determine 
the ends of the law, that it is merely a tool to bring about ends which 
we have on other grounds consciously or unconsciously adopted, are 
misled, by a too simple analysis of the relation of means or instrument 
to its end, to suppose that the end determines the means and never 
vice versa. Beflection on actual situations shows that this is not true. 
Give a boy a hatchet and he will want to do things for which he had 
no desire before; or, if this illustration is not sufficiently dignified, 
consider how the invention of rapid means of travel and communica- 
tion has introduced Speed (alias Efficiency) as the supreme deity of 
our civilization and final arbiter of our personal as well as social ends. 

Philosophy has for some time been engaged in deciding the rela- 
tive claims of rationalism and empiricism, and has tried to do so, in 
the main, on the basis of an analysis of the procedure of the mathe- 
matical or physical sciences. A thorough study of the see-saw be- 
tween rule and discretion in law suggests the inadequacy of the cur- 
rent antithesis between these two points of view. The rationalistic 
and empirical motives can not be fully understood unless they are 
seen in their application to the whole life which we call civilization. 
Thus the fundamental motive of all radical empiricism comes out 
most clearly, I venture to think, in James's essay on the "Moral 
Equivalent of War, ' ' 12 with its expressed preference for all the hor- 
rors of war rather than ' ' a world of clerks and teachers, of coeduca- 
tion and zoophily, of consumers' leagues, and associated charities," 
etc. Empiricism is the motive which makes us all impatient of re- 
straint and detest the world of rules and regulations with its cere- 
monies and red tape. It makes us tired of routine and anxious for 
the thrill of novelty. It glorifies immediacy, and is essentially an 

ii Summa Theol.," 2a, 2ae QL.XI., Art. 1 and 2. For a detailed expose of 
some juristic "first principles," see Demogue, "Lies Notions Fondamentales du 
Droit Prive." Book I. 

12 " Memories and Addresses. ' ' 
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attitude of trusting ' ' nature. " 13 On the other hand, rationalism, the 
love of order and certainty, sets greatest value on what the tempera- 
mentalist calls the artificialities of life; it makes us build houses to 
protect us against winds, rain, and the variations of temperature, and 
likewise set up theories to protect us against the flood of new and un- 
expected experiences. Its essence is thus the setting up of arbitrary- 
bounds or limits to minimize the bewildering variations of nature 
and to eliminate some of the shock of novelty. Just as it builds dams 
and dikes to control the great rivers, so it sets up laws and ceremonies 
to provide channels through which the fitful floods of human passion 
and impulses may run more or less smoothly. 

To the extent to which we recognize the inseparability of these 
two motives in the life of civilization can we approach, it seems to me, 
any adequate appreciation of the purely logical problem of rational- 
ism versus empiricism. 

Moeeis R. Cohen. 

College op the City of New York. 



THE MODERN SPIRIT AND DR. SPINGARN 

IN a recent issue of this Journal 1 Dr. Spingarn says that my 
volume "The Masters of Modern French Criticism" lacks 
"unified and consistent thought" and is indeed only an expression 
of "personal bias." Perhaps if I state briefly the argument I have 
aimed to put into this book it may have more meaning for some of 
your readers than it seems to have had for Dr. Spingarn. I remark 
in my preface that the literary critic is confronted to-day by the 
same fundamental problem as the philosopher. "For, to inquire 
whether the critic can judge, and if so by what standards, is only a 
form of the more general inquiry whether the philosopher can dis- 
cover any unifying principle to oppose to mere flux and relativity." 
French criticism has been marked during the past century by a 
magnificient expansion of comprehension and sympathy, but this 
expansion has been more or less at the expense of judgment because 
the critics have lost traditional standards and have failed as yet to 
find inner standards to take their place ; they have, in short, become 
impressionists. These critical impressionists are, I point out, closely 
related to philosophers like James and Bergson who revel in the 
infinite otherwiseness of things, the warm immediacy of individual 
impulse, and dismiss everything that makes for unity as cold, inert, 
merely conceptual. 

is Hence the easy transition from radical empiricism to mysticism. 
iVol. X., page 693. 



